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Preface

This compilation of rulings and judgments in Freedom of Information cases in Nigeria presents a mixed bag of fortunes
forthe FOI Actin the Judiciary.

While some courts and judges within the Nigerian Judiciary have resolutely vindicated the rights of citizens to access
information under the Freedom of Information Act, 2011, some have delivered verdicts of questionable validity and
which have tended to set back the right.

There has been a progressive increase in the number of cases going to court to challenge the refusal by various public
institutions to disclose information since the human rights lawyer, Mr. Bamidele Aturu (now of blessed memory) made
the first known FOI request in Nigeriaon June 7, 2011 less than two weeks after the Law came into force - on behalf of
the Committee for the Defence of Human Rights (CDHR) to the Economic and Financial Crimes Commission (EFCC),
asking the Commission to disclose the names of members of the CDHR alleged by the EFCC to have collected a bribe.

The EFCC had in statement accused the civil society organization of collecting N52 million from some suspects being
investigated by the commission in order to weaken the agency's anti-corruption campaign.

Less than 30 days after he made the request and after the EFCC had failed to disclose the requested information,
Bamidele Aturu launched the first FOI litigation in Nigeria when in the morning of July 6, he filed Suit No: FHC/L/CS/
784/2011 on behalf of Olasupo Ojo (for himself and the Committee for the Defence of Human Rights) at the Federal
High Court in Lagos, seeking an order of mandamus directing the EFCC to make available to the Applicant details of
the information that the leadership of the CDHR collected the sum of N52 Million from an unnamed suspect being
investigated by the EFCC.

Ita judgment delivered on March 1, 2012, Justice B.F.M. Nyako of the Federal High Court in Lagos found in favour of
the CDHR and ordered the EFCC to disclose the information. With the case, Bamidele Aturu appeared to have opened
afloodgate of litigation arising from the FOI Act.

In many of the cases that have been litigated, many courts have unequivocally upheld the right of members of the public
to access information under the FOI Act and have accordingly ordered the concerned public institutions to disclose the
information requested.

However, over the years, there have also emerged from some courts a number of rulings and judgments whose
reasoning defies logic and are difficult to reconcile with the clear provisions of the FOI Act. Some of these decisions
have had the effect of eroding the right of access to the information expressly granted under the FOI Act.

With many public institutions seeming to prefer being sued to the alternative of willingly disclosing information to
applicants for information, as required by the FOI Act, it is of absolute importance that ordinary citizens continue to
view the courts as a place where they stand a fair chance of having their rights to information protected and given effect
to. In many cases, by helping to clarify issues in the Act through their decisions, and affirming the right to information
in a progressive manner, the courts have made significant contributions towards improving implementation and
compliance with the provisions of the Act.

But it should be noted that decisions which give judicial cover to unjustifiable non-compliance with the provisions of
the FOI Act only serve to encourage public institutions to willfully violate the provisions of the Act, based on a belief
that even if they are clearly wrong, they nonetheless have a chance of persuading a court to decide in their favour. This
will ultimately result in a lot of litigation which would otherwise not have been necessary. Such an attitude is costly for
citizens and costly for the public institutions themselves. It amounts to a waste of public funds and should be
discouraged.

In addition, it will encourage impunity in the form of brazen disregard for the Law by institutions supported and
maintained with public funds.

Edetaen Ojo

Executive Director, Media Rights Agenda &

Co-Chair, National Steering Committee, Open Government Partnership (OGP) Nigeria
January 2019
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Introduction

Despite some progress in the implementation of the Freedom of Information Act in Nigeria since its enactment in May[
2011, the Law continues to face a variety of implementation challenges. Most notable among these is the high rate of
denial of access to information by public institutions, with many of them in the form of mute refusals, whereby the
public institutions to which the information requests are made simply ignore the requesters. This situation is resulting
inarelatively high number of cases going before the courts.

The remedy provided in the FOI Act in cases of wrongful denial of access to information is for the affected requester to
apply to the court for a review of the decision of the public institution denying access to the information requested.

This is proving to be challenging for many ordinary individuals who are unable to engage legal practitioners to
represent them in initiating and prosecuting legal challenges to such denial of access to information and therefore, in
most cases, they simply do nothing. Such situations have emboldened many public institutions to routinely deny
citizens access to information or simply ignore those seeking information from them.

Regardless of this reality, Nigeria is nonetheless experiencing an impressive degree of vibrancy in the litigation of
cases arising from the refusal by public institutions to provide individuals and organizations with the requested
information. Admittedly, most of the legal challenges appear to be emanating from human rights and anti-corruption
non-governmental organizations which have a long tradition of activism in Nigeria and are not afraid to confront
governments or government agencies.

From the litigation experience today, it is clear that lawyers are at the core of ensuring the effective implementation of
the FOI Act as all cases going before the courts require the involvement of lawyers. Yet, not much attention has been
paid to the role of lawyers in the implementation process of the Act or how to enhance their effectiveness in litigating
on behalf of persons who are wrongfully denied access to information under the Act.

This publication is a compilation of some of the decisions rendered by courts across Nigeria in FOI cases since the Act
came into force in 2011. The objective of the publication, which is the first in a series of such compilations, is to make
courts decisions and the thinking of the judges in FOI cases more readily available to legal practitioners litigating or
interested in litigating similar cases in order to improve their effectiveness in such undertaking.

Through this process, such lawyers will be exposed to existing and emerging jurisprudence in FOI matters to equip
them with the knowledge to better navigate FOI-related issues and develop a progressive attitude in the interpretation
ofthe Act.

The availability of such decisions should also facilitate academic research and legal analysis which will contribute
significantly to the development of the jurisprudence in this important but nonetheless novel area of Law in Nigeria.

vii



Rulings and Judgments
from State High Courts,
the Federal High Court
and the Court of Appeal



IN THE HIGH COURT OF LAGOS STATE
IN THE IKEJA JUDICIAL DIVISION
BEFORE THE HONOURABLE
JUSTICE Y.O. IDOWU (MRS)
SITTING AT COURT NO. 10
GENERAL CIVIL DIVISION IKEJA
TODAY WEDNESDAY 14™ MARCH, 2012

SUIT NO: 1D/211/2009

BETWEEN:

INCORPORTED TRUSTEES OF THE CITIZENS
ASSISTANCECENTRE . APPLICANT

AND

1. HON. S.ADEYEMI IKUFORUI
2. LAGOS STATE HOUSE OF ASSEMBLY ceveeeen....RESPONDENTS

RULING

The Applicants in this Suit brought a Motion on Notice dated 22 November, 2011 pursuant to Order 40 Rules 3 and 5
of the High Court of Lagos State (Civil Procedure) Rules, 2004, Sections 1(1), 2, 3,4, 20, 21, 22 & 25 of the Freedom of
Information Act, 2011, Section 39, Constitution of the Federal Republic of Nigeria, 1999 (as amended), Article 13 of
the African Charter on Human and People's Rights (Ratification and Enforcement) Act Cap A9, LFN (2004) and the
inherent jurisdiction of this Honourable Court, praying for:-

1. An Order of mandamus compelling the Respondents to release or make available to the Applicants, the
Information requested in the letter dated July 14, 2011 or “Exhibit Citizens Centre 1”.
2. Andforsuch further or other order(s) as this Honourable Court may deem fit to make in the Circumstances.

However, the Respondents have filed a Notice of Preliminary Objection dated 30" November, 2011 on the following
grounds:-

1. Thatthe Applicant lacks the requisite legal capacity/locus standi to commence this action.

2. Thatthe Applicantinthe Suitisanimproper party.

3. Thatthe Applicantisnota juristic person.

4. Thatthe Applicant has no reasonable cause of action.

5. That the application for mandamus is speculative, academic, frivolous, vexations and an abuse of the Court
process.

6. The relevant statute (Freedom of Information act 2011) relied upon by the Applicant in this application for an
order of mandamus fails on the following grounds to wit:-

a. That the statute is not retrospective.
b. That by Section 14 (1) (6), the Respondents herein are precluded over exemption of personal
information from publication as demanded by the Applicant (exception to the rule.).

This application is supported by a 20 paragraph counter-affidavit dated 5" December, 2011 wherein the department
averred that the Applicant in this Suit is not a registered organization, unknown to law, hence cannot maintain or
institute proceedings before a Court of Law.

That the overhead costs sought to be published cannot be published without creating crisis in the interest of the state
and its security.

Further that the law relied upon by the Applicant that is, the Freedom of Information Act took effect the 28" of May;,
2011 and as such cannot suffice for the Applicant requesting for information overhead costs from 1999 to September
2011.



That the Respondents can deny the Applicant where the subject of the information includes personal information
maintained with respect to the Respondents' employees, appointees and or support staff.

That the Respondents and their support staff, appointees and or elected officials will suffer irreparable injury and or
prejudice if the information is made available to the Applicant who may likely publish it in the media; and no indemnity
can cure the damage that will result from such grant.
The Respondents submitted for determination the following issues:-
i. Whether or not the Applicant herein has the requisite legal capacity/locus standi to commence this
action.
ii. Whether or not the Applicant in this Suit is a proper party.
iii. Whether or not the Applicant is a juristic person.
iv. Whether or not the Applicant discloses any reasonable cause of action.
V. Whether or not the application is an abuse of the Court process
Vi. Whether the Freedom of Information Act 2011 relied upon by the Applicant is retrospective
vii. Whether the Respondents are clothed by the enabling law relied upon by Applicant with power to
exempt certain personal information from disclosure to the public.

Onissues 1,2 and 3, Counsel stated that legal capacity to sue connotes the very existence and recognition of a party
under the law. He cited the case of FAWEHINMI V. NBA (NO. 2) (1989) 2 NWLR (PT. 105) 558

Where the Supreme Court stated thus:-
“The right to form any association for the protection of interest of the members
Is an integrated right guaranteed under Section 37 of the 1979 Constitution.
However, such association of persons, though recognized by the Constitution
does not become vested ipso facto with the attributes of incorporation which
alone confers legal personality. It is for this reason that the power to
incorporate such association isprovided under ............. the Constitution?

He submitted that the Applicant has failed, refused and or neglected to exhibit their certificate or registration which
ordinarily will show their registration and competence to sue.

He submitted further that the Applicant has no locus standi to institute this Suit either for themselves or on behalf of
other people. He referred to PACERS MULTI DYNAMIC V. M.V. DANCING SISTER (2003) 3 NWLR (PT.
648) 241;

SHODIPOV. OGIDAN
(2008) 4 NWLR (PT. 1077) 342.

He stated that the issues submitted for adjudication by the Applicant are purely matter between the general public and
the legislative arm of the Lagos State Government and not the Applicant alone; that the letter has not shown in any way
why they want this information.

Onissues 4 and 5, learned Counsel submitted that a cause of action is the bundle or aggregate set of facts which the law
recognize as giving the Applicant a substantive right to make the claim against the Respondent and seek the relief or
remedy being sought. Thus this factual situation must be recognized by the law as giving rise to the substantial right
capable of being claimed or enforced against the Respondent; and that a perusal of the Applicant's processes do not
reveal any cause of action. He referred to the cases of ADESOKAN V. ADEGOROLU (1995) 6 NWLR (Pt.493)
267;

RINCO CONSTRUCTION CO. V. VEEPEE IND. LTD (2005) 9 NWLR (PT. 929) 85;
ADENUGAV. ODUMENU (2003) 4 SC (PT. 1);
SPDCN LTD V. NWAKWA (2003) 6 NWLR (PT. 815) 2009.

On issue 6, Counsel submitted that it is irritating that a non-juristic person lacking the right to approach the Court will
use the instrumentality of the Court process to irritate, provoke, harass, annoy and intimidate the Respondents. He
cited the cases of AFRICAN RE-COROV. CONS. (NIG.) LTD (2002) 13NWLR (PT. 838) 609;

MOGAJI V.NEPA (2002) FWLR (PT. 153) 239;

OJOV.A.G.OYO STATE (2008) 15 NWLR (PT. 1110) 309.



On issue 7, learned counsel stated that it is trite law that under a democratic dispensation, the laws passed by the
National Assembly and the State House of Assembly can neither be retroactive nor retrospective. He referred to
Section 1 of the Freedom of Information Act 2011 and the case of ADESANOYE V. ADEWOLE (2003) 9 NWLR
(PT.671)127.

He submitted that from the processes filed by the Applicant for mandamus to release or make available to the
Applicant, the information requested in the Applicant's letter dated July 14" 2011 seeking for detailed overhead costs
made to the 2" Respondent by the Commissioner of Finance or the Accountant General of Lagos State from May 1999
to September, 2011, the application must fail as the commencement date of the enabling law which the Applicant relies
on is neither retroactive nor retrospective.

Further that by the provision of Section 14(1) (b) of the Freedom of Information Act 2011, overhead costs are classified
under Section 14(1) (6) and contain personal information and information exempted under that law; and this falls
within the exemption permitted by the law to be prohibited from circulation to the public.

He posited that mandamus is a discretionary remedy which is available only when the legal remedy is equally
beneficial, convenient and effective. He cited the case of FAWEHINMI V. 1.G. P. (2000) 7 NWLR (PT. 665) 48

Where the Court held thus:-
“Mandamus lies to secure the performance of a public duty in the performance
of which the Applicant has a sufficient legal interest. The Applicant must show
that he has demanded performance has been refused by the authority obliged
to discharge it it is pre-eminently a discretionary remedy, and the court will
decline toaward it if another legal remedy is equally beneficial, convenient and
effective.”

Moving his objection in Court, Counsel argued that by Section 20 of the Freedom of Information Act 2011, section 20
which states thus 'any Applicant who has been denied access to information or a part thereof may apply to a Court for a
review of the matter within 30 days, after the public institution denies or is seemed to have denied the application or
within such further time as the Court may or either before the expiration of the 30 days fixed or allowed.

He stated that the request by letter was made on the 14" July, 2011 and invitation to the Honourable Court to intervene,
sought on the 25" of October, 2011, clearly not within the period permitted by law. That they could have, but did not,
come by the end of the 30 days for extension of time for the Honourable Court to intervene.

Thus that the Court is not entitled to intervene in the matter.

Further that the mechanism through which the Applicant can request the Honourable Court's intervention is by Judicial
Review not mandamus, as the Court would be invited to review the decision of the public institution refusing to accede
to the request.

Whereas that by the application for mandamus, the invitation extended to court is to direct the public officer to do what
he sought to have done.

That in the case of judicial review, the discretion of the judge is to examine the merits and determine whether the
refusal was justified or not but in that of mandamus it is an invitation to the Court to compel the affected person.

Further that by Section 21 of the Freedom of Information Act 2011, in dealing with whether the refusal is justified, the
Courtis required to do so by summary proceedings and not by the filing of affidavit evidence and without the necessity
of filing contentious applications. Inessence what is contemplated under the Freedom of Information Act, 2011 is not
the rigorous procedure of mandamus but the absolute exercise of the Honourable Court's decision to deal with the
matter expeditiously.

He contended further that the request even ought to have been made to the Accountant-General of the State, being the
one who made the releases, rather than the recipient. He highlighted the wordings of the application that.- “The
Respondents to make available to the Applicant the detailed overhead cost made to the 2" Respondent by
Commissioner of Finance or the Accountant-General of Lagos State.” He stated that the Accountant-General should
even have been made a party.

Even further that by ADESANOYE V. ADEWOLE (2009) 9NWLR (PT. 671) 127,
the Court held that “accordingly the Court will not ascribe retrospective force to a new law affecting rights unless by



express words or necessary implication it appears that such was the intention of the law makers”.
He urged this Honourable Court to uphold the Respondents' Preliminary Objection to this Suit.

The Applicant in response filed a Reply dated 12" December, 2011 where he stated that the Applicant is a registered
Nigerian organization with Registration No. CAC/IT/NO 24927 and a certificate of Incorporation dated 30" August,
2007 issued by the Corporate Affairs Commission (CAC).

Applicant's Counsel's written address in response is dated 12" December, 2011 where he raised a preliminary point of
law as per the validity, competency or otherwise of both the aforesaid counter-affidavit and the accompanying written
address.

He submitted that the Respondent's counter affidavit and the written address dated 5" December, 2011 are
incompetent having not been filed within the period specified by the High Court of Lagos State (Civil Procedure) Rules
2004, that is Order 39 Rule 1 (3). He cited the cases of ENVIRONMENT DEV. CO. & ANOR V. UMARA
ASSOCIATE NIG. (2000) 4 NWLR (Pt.652) 293;

BAKOSAIV.CHIEF OF NAVAL STAFF (2004) 15 NWLR (Pt. 896) 268;
BAMAIYIV.A.G.FED. & ORS. (2001) 12NWLR (PT. 727) 456;
OGIDI & ORS.V.THE STATE (2005) 5NWLR (PT. 918) 268.

Thus that there is no counter affidavit and or written address in opposition to their application, accordingly that their
application be granted.

He contended that the Respondent's affidavit in response runs contrary to the provisions of Sections 86 to 89 of the
Evidence Act which underscores the strict compliance required by the in affidavit evidence.

That contrary to Section 88, the deponent to the Respondent's affidavit did not set forth explicitly the facts and
circumstance constituting the ground of her belief as required; not the time place as required by Section 89 of the
Evidence Act.

Thus that it is trite that any affidavit that contravenes any of the provisions of the Evidence Act cannot be spared at all
and same will be discarded by the Court. He urged the Courtto so hold.

Counsel adopting the issues for determination proffered by the Respondents, in response to issues 1, 2 and 3 cited the
provisions of Sections 1 (1), (2) and (3) as well as Section 2 (6) which state thus:-

1. (@) Notwithstanding anything contained in any other Act, law or regulation, the right of any person to
access or request information, whether in the custody or possession of any public official, agency or institution,
howsoever described, is established.

2 An application under Act needs not demonstrate any specific interest in the information being applied
for.

3 Any person entitled to the right to information under this Act, shall have the right to institute
proceedings inthe Courtto compel any public institute to comply with the provisions of this Act.

2. (6) Any person entitled to the right of access conferred by this Act shall have the right to institute
proceedings inthe Courtto compel any public institution to comply with the provisions of this Section.

He submitted that issues 4 and 5 formulated by learned counsel to the Respondents are academic and otiose having
regard to the provisions of Sections 1(1), (2) and (3), Section 2 (6) of the Freedom of Information Act, 2011 as well as
Order 40 Rules 3and 5 of the High Court of Lagos State (Civil Procedure) Rules 2004.

On Issues 6 and 7, Counsel stated that the Act is not retrospective but rather that the information from 28" May, 2011 to
September, 2011 as required under Sections 4 (a) and (b) as well as Sections 7 (1) to (4) of the Freedom of Information
Act instead of the unresponsive and indifferent posture exhibited by them.

Learned Counsel contended that the Respondents ought to have given the Applicant a written notice of denial and the
reasons for the denial within 7 days of receiving the letter in accordance with Section 4 (b), and that having not done so,



they are stopped from doing so now.

He stated that this Honourable Court has the power to and should compel the Respondents to make available the
requested information from the 28" of May 2011 to September, 2011.

He concluded that Sections 14 (a) to (e) clearly, distinctly, elaborately and specifically set out five categories of
information exempted and none of them include overhead costs. He cited the case of DR. TAIWO OLORUNTOBA-
OJU &4 ORS V.PROF. SHUAIB OBAABDUL-RAHEEM & 30ORS.ALR (PT.1) 1;

and if the law makers intended to exempt overhead costs, whether detailed or otherwise, they would have specifically
so stated by clear words. He referred to the case of VICKERS. SONS OF MAIM LIMITED V. EVANS (1910) AC
444; THOMPSON V. GOOLD & CO. (1910) AC 409.

In his reply on points of law, learned counsel to the Respondents stated that where learned counsel to the Applicants
have conceded that the Act is not retrospective, can the Court legally make an Order of mandamus in that respect.

Also that the order being sought is not to direct the Respondents to respond to the request but compelling them to
furnish the information, thus that the relief being sought is not consistent with Section 4 of the Freedom of Information
Act.

The gravamen of the preliminary objection to be considered “is whether the Applicant's motion on notice is properly
before this Court with regards to Sections 20 and 21 of the Freedom of Information Act, 2011 and shall be my focus in
considering this application.

Inthis vein, I shall also adopt the issues for determination raised by the Respondent.
I shall answer the first four issues together.

Locus standi means that legal capacity or authority to sue in a cause or matter. For a plaintiff to sue in a matter, he has to
disclose his interest in the matter. See AYORNDE V. KUFORIJI (2007) 4 NWLR (PT. 1024) 341.

It is trite law that only juristic persons can sue or be sued. They include natural persons, incorporated companies,
corporations with perpetual succession and unincorporated associations granted the status of legal persons by law. See
GOV. KWARASTATE V. LAWAL (2007) 13NWLR (PT.1051) 347.

On whether there is a reasonable cause of action; the law is that there must be a controversy between parties that a Court
is called upon to resolve in a suit otherwise the Court will lack jurisdiction to entertain the suit. In other words, there
must exist a cause of action between the parties, which term may be described as a civil right or obligation for the
determination by a Court of law or a dispute in respect of which a Court of law is entitled to invoke its judicial powers to
determine. See FEDERATION V.ABUBAKAR (SUPRA).

The grouse between the parties is quite apparent which is on the refusal to grant information requested by the applicant.
This answers the issue of locus standi and cause of action of the Applicant in the affirmative.

Also the Applicant has in their counter affidavit exhibited their certificate of incorporation thereby laying to rest the
issue of it not being a juristic person.

At this juncture, 1 shall consider the provisions of this act and give a step by step analysis of the procedure of applying
for information from a public institution in accordance with the Freedom of Information Act 2011, and at the end of that
place the facts on ground by its side 1 order to guide this Honourable Court in its attendant decision.

First the Preamble to the Act reads that thus: AN ACT TO MAKE PUBLIC RECORDS AND INFORMATION MORE
FREELY AVAILABLE, PROVIDE FOR PUBLIC ACCESS TO PUBLIC RECORDS AND INFORMATION,
PROTECT PUBLIC RECORDS AND INFORMATION TO THE EXTENT CONSISTENT WITH THE PUBLIC
INTEREST AND THE PROTECTION OF PERSONAL PRIVACY, PROTECT SERVING PUBLIC OFFICERS
FROM ADVERSE CONSEQUENCES FOR DISCLOSING CERTAIN KINDS OF OFFICIAL INFORMATION
WITHOUT AUTHORISATION AND ESTABLISH PROCEDURES FOR THE ACHIEVEMENT OF THOSE
PURPOSESAND FOR RELATED MATTERS.



I must say here that this clearly answers the issue of whether this act is meant to be retrospective in nature. Thiswould
have been clearly stated here if intended. The commencement date of operation of the act follows as the 28" day of
May, 2011. Thisagain lays to rest the issue of whether the act is intended to be retrospective in nature.

The Respondent in arguing their preliminary objection stated that the Applicant has not shown any reasonable interest
for wanting the information and thus cannot be obliged with it. | must say that this assertion is unfounded as section
1(2) of the act reads that an Applicant under this act need not demonstrate any specific interest in the information being
applied for. Once itisa public information, no interest or purpose to which the information is to be used is required to
be shown.

Section 4 reads further that where information is applied for under the act, the public institution to which the application
is made shall subject to sections 6, 7 and 8 of the act, within 7 days after the application is received

a. Make the information available to the Applicant;
b. Where the public institution considers that the application should be denied, the institution shall give
written notice to the Applicant that access to all or part of the information will not be granted, stating reasons
for the denial, and the section of this act under which the denial is made.

The Respondent has not denied the Applicant's allegation that it never gave it a written refusal, and that it is here in
Courtinits preliminary objection that (the Applicant) is just learning the basis of the refusal.

The act goes on in its Section 7(1) that where the government or public institution refuses to give access to a record or
information applied for under the act, or a part thereof, the institution shall state in the notice given to the Applicant the
grounds for the refusal, the specific provision of the act that it relates to and that the Applicant has a right to challenge
the decision refusing access and have it received by a Court.

Its Subsection (4) that where the government or public institution fails to give access to information or record applied
for under this act or part thereof within the time limit set out in this act, the institution shall for the purposes of this act,
be deemed to have refused to give access

This Subsection (4) answers the Applicants assertion that the Respondent never wrote the Applicant on its refusal to
grant the application for information.

Subsection 1 of Section 7 above is quite clear and unambiguous. *“the Applicant has a right to challenge the decision
refusing access and have it reviewed by a Court”. Thus I shall agree with the Respondent's argument that what is open
for an Applicant to do is to bring an action to Court asking it to consider the refusal, reasons for it and review it; and not
straight up an application for mandamus

This is where Section 20 of the act comes in which reads thus:- “any applicant who has been denied access to
information, or a part thereof may apply to the Court for a review of the matter within 30 days after the public institution
denies or is deemed to have denied the application; or within such further time as the Court may either before or after
the expiration of the 30 days fix or allow.

Itis the Respondent's argument that the Applicant delayed beyond the approved 30 days before filing this action which
the Applicant has been unable to refute.

The primary concern of the Court in the construction of statutes is to ascertain the intention of lawmakers as deducible
from the language of the statute being construed. See A.G. FEDERATION V. ABUBAKAR (2007) 10 NWLR (PT.
1041) 1.

In other words a court can only determine the intention of the legislature as expressed in a particular provision of the
constitution or a statute by critically examining the words used to couch that particular provision. Thus the Court can
only interpret the words according to their literal meaning, and the sentences therein, according to their grammatical
meaning. See A.G. FEDERATION V.ABUBAKAR (SUPRA).

The CourtinDANGOTE V. C.S.CPLATEAU STATE (2001) 4S.C (PT. 11,43 at56
Held that “it is a well settled principle that where a special procedure is prescribed for the enforcement of a particular

right or remedy, non-compliance with or departure from such a procedure is fatal to the enforcement of the remedy”.
Thus the non-observance of section 20 by the Applicant is fatal to their application



Mandamus is an extraordinary and residuary remedy that ought to be granted only when there is no other means of
obtaining justice. It lies to secure the performance of a public duty, in the performance of which the Applicant has a
sufficient legal interest. Consequently, irrespective of the fact that an Applicant for an order of mandamus has satisfied
other requirements for securing the remedy, the Court will not grant the order if a specific alternative remedy which is
equally convenient, beneficial and effectual is available. See ATTA V. C.O.P (SUPRA), FAWEHINMI V 1.G.P
(2000) 7NWLR (PT. 665) 481.

The following are conditions precedent to grant of order of mandamus:-

a. The order of mandamus lies to secure the performance of a public duty, in the performance of which the
Applicant has a sufficient legal interest. The Applicant must show that he has demanded the performance of the
duty and that performance has been refused by the authority obliged to discharge it.

b. The duty to be performed must be of a public nature. See C.B.N V. S.A.P (NIG) LTD (2005) 3 NWLR (PT.
911) 152.

The public duty, the performance of which may be commanded by an order of mandamus is one that must be imposed
upon the person against whom the order is sought. Such public duty need not to be imposed by statute only. It may be a
duty under that common law and even a duty under customary law. See C.B.N.V.S.A.P.(NIG) LTD (2005) 3NWLR
(PT.911) 152

A Court may refuse to make an order of mandamus:-

A. Unless it has been shown that a distinct demand for performance of the duty has been made and that the demand
has deliberately not been complied with;

b. Whetherthere is undue delay;

c.  Where the motives of the Applicant are unreasonable.
See ATTAV.C.O.P.(2003) 17 NWLR (PT. 849) 250

A Court before whom an application for mandamus is made has a discretion to grant on refuse it. The Court must
however, exercise its discretion judicially and judiciously. See ATTAV. C.O.P.(2003) 17 NWLR (PT. 849) 250.

Court, tribunals and administrative bodies, in general have a duty to exercise their statutory discretions one way or the
other when the circumstances calling for the exercise of those discretion arise, but are normally under any duty to
determine that matter or exercise such discretion in a particular way. See ATTAV. C.O.P. (SUPRA). However a
Court does not make an order which it cannot enforce. FAWEHINMI V. 1.G.P(SUPRA).

Back to the issues for determination on issue 5, Abuse of process of Court simply means that the process of the Court
has not been used bona fide and properly. Itisaterm generally applied to a proceeding which is frivolous, vexatious or
oppressive. Itcanalso meanabuse of legal process. See IWUAGOLU V.AZYKA (2007) 5NWLR (PT. 1028) 613.

| do not agree that the Applicant's application is an abuse of Court process. Where a procedure for redress is provided
by the law and a litigant fails to follow this procedure this cannot be termed as an abuse of Court process.

Issue 6 is whether the act is retrospective in nature, | refer to the paragraph on the preamble I highlighted earlier which
answers succinctly this question.

INADESANOYE V. ADEWOLE (2000) 9 NWLR (PT.671) 127

the Court held that:- “although the legislative has the authority and competence to make retrospective legislation
within the constitution which allocates legislative functions to it, in which case the retrospective nature of the
legislation may be partial or total, merely procedural or substantive, an interpretation giving a retrospective effect to a
statute should not be readily accepted where that would affect vested rights or impose liability or disqualification for
pastevents.”

There are three kinds of statutes that can be said to be retrospective, namely:-
a. Statutes that attach benevolent consequencesto a prior event;

b. Statutes that impose a penalty on a person who is described by reference to a prior event, but the penalty
is nota consequence of the event; and



C. Statutes that attach prejudicial consequences to a prior event. See ADESANOYE V. ADEWOLE
(SUPRA).

The Applicant is seeking for information from May 1999 to September but as the commencement date of the act is 28"
May 2011, and the act clearly not retrospective in nature, the application could never have been granted.

Finally is the whether the Respondents have the power to exempt certain information from the public. 1would answer
this question affirmatively by reason of Section 14 of the act as raised by the Respondent.

Section 14 (1) reads that subject to subsection (2), a public institution must deny an application for information that
contains personal information and information exempted under the section which includes:
(b) Personal files and personal information maintained with respect to employees, appointees or elected
officials of any public institution or Applicants for such positions;
2 Apublicinstitution shall disclose any information that contains personal information if-
@) The individual to whom it relates consents to the disclosure; or
(b) The information is publicly available
3 Where disclosure of any information referred to in this section would be in the public interest, and if the
public interest in the disclosure of such information clearly outweighs the protection of the privacy of
the individual to whom such information relates, the public institution to whom a request for disclosure
is made shall disclose such information subject to section 14(2) of this Act.

| agree with the Respondents argument that the overhead expenses sought fall under information precluded from public
knowledge by section 14(1) (b) of the Act.
The term 'judicial review' means a Court's power to review the actions of other branches of levels of government;
especially, the Court's power to invalidate legislative and executive action as being unconstitutional. See A.G. FED. V.
ABULE (2005) 11 NWLR (PT.936) 369.

When a Suit is instituted, its contents may be considered either from the points of view of its inherent benefits to the
proponent of the action or from the benefit derivable jurisprudentially speaking, by the society at large such as in a case
on constitutional or administrative law. Speaking analytically, it is safe to postulate that the determination of justice
while demonstrating the latitude of individual liberty ought generally to be consistent with the welfare and ethic of the
society. See MAGIT V.UNIVERSITY OFAGRIC MAKURDI (2005) 19 NWLR (PT. 959) 211.

Section 20 is clear as to the time limit and procedure to be adopted in bringing this kind of application and ought to be
complied with.

| also agree with the Counsel for the Respondents that the extension obtained was to bring the mandamus application
before the Court and not in view of Section 20 which requires that extension may be got from Court before the
expiration of the 30 days to bring an application for judicial review as to refusal of the request for information. The
Applicant's letter was dated July 14" 2011 and this action was not commenced until well after the required 30 days.

It is trite that where the words of a statute are clear and unambiguous, the function of the Court is to apply the words in
their simple and ordinary meaning. See AWOLOWO V. SHAGARI (1979) ALLNLR 120.

In view of the foregoing | agree with the objection and hereby hold that the application for mandamus fails for the
following reasons:-

A. That the application is clearly out of the time specified to be brought by Section 20 of the Freedom of
Information Act2011.
A Court does not make an order which it cannot enforce. FAWEHINMI V. 1.G.P (SUPRA).
. Thatthe statute is not retrospective.
c. That by Section 14 (i) (b), the Respondents herein are precluded over exemption of personal
information from publication as demanded by the Applicant.

HON. JUSTICE Y.O. IDOWU (MRS)
JUDGE
14/03/2012



BETWEEN:

IN THE HIGH COURT OF JUSTICE
OYO STATE OF NIGERIA
IN THE IBADAN JUDICIAL DIVISION
HOLDEN AT IBADAN
BEFORE THE HONOURABLE JUSTICE P.O. IGE
THIS MONDAY THE 28™ DAY OF MAY, 2012

COURT NO. 11

SUIT NO: 1/778/2011

THEREGISTERED TRUSTEESOFTHE )
SOCIO-ECONOMICRIGHTSAND ) PLAINTIFF
ACCOUNTABILITY PROJECT (SERAP) )

AND

1. THE GOVERNOR OFOYO STATE ) BEETTTT DEFENDANTS
2. THEATTORNEY-GENERAL OF OYO STATE)

Parties absent

Solomon Edoh Esq. for the Claimant
Olayanju Morolari (Miss) for 1" and 2™ Defendants.

RULING

The Plaintiff in this action, the Registered Trustees of the Socio-Economic Rights and Accountability Project (SERAP)
by its Originating Summons against the Defendants seeks for the determination of the following question:
“Whether by the provision of Section 4(a) of the Freedom of Information Act, 2011, the defendant Project
(SERAP) by its Originating Summons against the Defendants seeks for the determination of the following
question:

AND THE PLAINTIFF CLAIMSAGAINST DEFENFANTAS FOLLOWS:

1.

2.

A declaration that the provisions of the Freedom of Information Act 2011 are binding on the 1*
Defendant and the Oyo State Government

A declaration that by virtue of the provisions of Section 4(a) of the Freedom of Information Act, 2011,
the 1% Defendant is under a binding legal obligation to provide the Plaintiff with up to date information
on government/public spending relating to primary education in Oyo State including:

. Detailed information on the total amount of the Universal Basic Education Commission (UBEC)

intervention funds that have been accessed by Oyo State through the State Universal Basic Education
Commission of Oyo State.

The total amount of the counterpart fund Oyo State Government has provided in Oyo State since 2005
and a detailed and up to date information on the spending of the fund; and

Details of projects on which the UBEC intervention and Counterpart Funds were spent and the exact
amount of money expended on each of such projects since 2005 in Oyo State.

. AN ORDER directing the 1* Defendant to provide the Plaintiff with up to date

information on government/public spending relating to primary education in Oyo State including:

(@) Detailed information on the total amount of the Universal Basic Education Commission
(UBEC) intervention funds that have been accessed by Oyo State through the State Universal
Basic Education Commission of Oyo State:

(b) The total amount of the counterpart fund provided by Oyo State Government to the state
universal basic education commission (UBEC) program in Oyo Sate since 2005 and a details
and up to date information on the spending of the fund; and

(c) Details of projects on which the UBEC intervention and counterpart funds were spent and the
exact mount of money expended on each of such projects since 2005 in Oyo State.”



The Originating Summons was accompanied by 5 paragraph Affidavit. The Originating Summons was taken out on 1°
day of September, 2011.

Conditional Appearance was entered on behalf of the Defendants by O.A. Ladapo Esq. Senior Legal Officer on 10" day
of October, 2011.

On the same date the Defendants through the Learned Senior Legal Officer filed Notice of Preliminary Objection
pursuant to Section 6(6) (a) of the 1999 Constitution of the Federal Republic of Nigeriaasamended. The said Notice of
Preliminary Objection was accompanied with 4 paragraphs Affidavit in Support. They also filed what they titled
“Affidavit in response to Originating Summons” it consists of 4 paragraphs.

O.A. Ladapo State Legal Officer for the Defendants/Applicants also filed a Written Address in Support of the
Preliminary Objection of the Defendants. It is dated and filed on the 18" day of October, 2011.

The Claimant through its Executive Director on 11" day of November, 2011 filed Counter Affidavit in opposition to the
Notice of Preliminary Objection filed by Defendants. It has 11 paragraphs. On 6" day of January, 2012 the Claimant's
Learned Counsel filed Written Address in opposition to the Notice of Preliminary Objection filed by the defendants. It
is dated 5" January, 2012.

O.A. Ladapo Esg. Senior Legal filed Reply on Points of Law t the Written Address of the claimant on 23" day of
February, 2012. Itisdated 23" February, 2012.

The Notice of Preliminary Objection filed by the defendants was heard on 26" day of March, 2012 and the Learned
Counsel to the parties adopted their Written Address. The Notice of Preliminary Objectionis couched as follows:

Take Notice that this Honourable Courton .......... The........ dayof........... 2011 at the hour of 9 O'clock in the
forenoon or so soon thereafter as counsel for all the Defendants may be heard, the defendants shall be objecting
to the hearing and determination of this suit on the ground:

That this Honourable court lacks the jurisdiction to entertain and determine the cause of the Claimant
asitispresently constituted.

Particulars

The suit of the claimant was not commended by the power originating process as provided for by
Section 20 of the Freedom of Information Act, 2011

And the Defendant shall be praying this Honourable Court for an order striking out this suit for the
incompetence of its originating processes which robs this Honourable Court of its jurisdiction to hear
and determine the Claimant's cause.”

The Learned Senior Legal Officer for the Defendants opened his address by stating that the Claimant instituted this
action against the two Defendants on alleged violation of Section 4(a) of the Freedom of Information Act, 2011 and that
the Claimant initiated this suit by originating Summons. He informed the Court that the Defendants are challenging
the court's jurisdiction to hear and determine this matter on the ground that the Claimant did not commence the action as
mandated by Section 20 of the Freedom of Information Act, 2011.

He therefore formulated two issues for determination viz:

1. Whether the claimant can successfully commence its action against an alleged breach of Freedom of
Information Act, 2011 by way of originating summons, when Section 20 of the Freedom of Information
Act specifically mandates that all actions pursuant to the Act shall be commended by way of Judicial
Review.

2. What is the consequence an action by way other than the Originating Process prescribed by law?

Onissue one the Learned Counsel to the Defendants/Applicants reproduced Section 20 of the Freedom of Information
Act, 2011 and submitted that the side note to Section 20 of the said Act is helpful in the interpretation of Section 20 in
that it states categorically the words “Judicial review” and that the word “may”” used in Side note 20 the Act can only be
properly construed upon what he called “a holistic reading of the side note of the Section” which Ladapo Esq. believes
would reveal that the word “may” used therein refers to the rights of the application to commence legal action when
denied information and not an option as to whether or not to commence the action by way of judicial review. That
judicial review is a mode of commencing legal proceedings which is employed when a judicial, quasi judicial body or
administrative tribunal has taken a decision which is complained against as a violation of rights of individual. Thatthe
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remedy available after a judicial review is either the quashing of the decision complained against or an order of
mandamus compelling the violator to proceed to do an act in favour of the Applicant. He relied on the definition of
judicial review as contained on page 924 of the Black's Law Dictionary 9" Edition.

He relied on the case of AG Lagos State Vs. Eko Hotels (2006) 18 NWLR (part 1101) 378 at 460 1 to contend that it
was inferable that the 1% Defendant while acting on the application of the Claimant was acting in quasi-judicial or as an
administrative Tribunal pursuant to Section 4 of the Freedom of Information Act. That the only method by which 1%
Defendant could be challenged is by judicial review. He submitted that actions in judicial review in Oyo State High
court must be commenced in accordance with the provisions of Order 40 Rule 3 of the High Court (Civil Procedure)
Rules 2010. That it could only be commended by leave and that such leave must be obtained before a Claimant file
other processes. That the claimant did not see for nor did he obtain the leave of this Court before proceeding to file its
Originating Summons. He therefore submitted that the action herein was not commenced by way of judicial review.

Ladapo Esqg. Senior Legal Officer submitted that where a statute prescribes a way of doing a thing, a person cannot do
that same thing in another way relying on the case of AJUTA 1l CS. NGEGE (2002) 1 NWLR (PART 748) 278 at 3000.
That what the freedom of Information Act, 2011 prescribes is that an action under it would be by way of judicial review.
And that the same mode was prescribed by the Oyo State High Court Civil Procedure Rules Law enacted by the Oyo
Sate House of Assembly which he said provides that applications for judicial review must be preceded by an
application for leave.

Ladapo Esq. submitted that in the light of his foregoing arguments | should hold that the claimant has contravened both
Section 20 of the Freedom of Information Act, 2011 and the Oyo State High Court (Civil Procedure) Rules 2011
therefore the Originating process is incompetent.

On issue two as to what is the consequence of commencing an action in a manner different from the mode prescribed by
law, O.A. Ladapo Esq, for the Defendants/Applicants submitted that there is long line of cases of Court of Appeal and
Supreme Court to the effect that where an action is commenced other than by the originating process prescribed for its
commencement, it robs the court of its competence to exercise its jurisdiction and renders the suit incompetent and that
itis liable to be struck out. Herelied on the cases of:

1. DOHERTYVS.DOHERTY (1968) NWLR 241

2. A.G.FEDERATIONVS. GUARDIAN NEWSPAPERS (1999) OF NWLR (PART 618) 187 at 233
and

3. LADOJAVS. INEC & ORS (2007) ALLFWLR (PART 377) 34at91-2

He further submitted that since jurisdiction is the threshold and basis for the competence of a Court and its power to
validly adjudicate on a matter and that Court would decline jurisdiction over a matter it has no jurisdiction and would
make an order striking the matter. He cited the cases of TRADE BANK PLC VS. UDEGBUNAM (2003) 17 NWLR
(PT.84) 508 to the effect that it is injustice for a court without jurisdiction to exercise such jurisdiction. He urged me to
resolve issue two also in favour of Defendants/Applicants and to strike the suit for want of competence to exercise
jurisdiction.

In his reply to the above submissions of Ladapo Esq. the Learned Counsel to the Claimant, Solomon Edo Esq., relied
on the Counter Affidavit filed against the Notice of Preliminary Objection. He then traced the background facts to the
effect that the Originating Summons was filed on 26" August 2011 and the appearance of the Defendants and
subsequent filing of the Objection to the Claimant's Action herein. That the Claimant is vehemently opposed to the
Primary Objection raised by the Defendants. He raised an issue for determination namely:-

“Whether on a proper construction of Section 20 of the Freedom of Information Act, 2011, the
Claimant's action as currently constitute is improperly commenced.”

Solomon Edoh Esq., is of the view that Section 20 of the Freedom of Information Act, 2011 does not stipulate a
particular mode or procedure for commencing an action by a person who has been denied access to information by a
public institution. According to Learned Counsel to the Claimant, under it (Section 20) an aggrieved Applicant who
has been denied access to information may apply to the Court for a review of the matter within 30 days after the public
institution denies or is deemed to have denied the Applicant access to the information sought. He too quoted Section
20 of the Act and emphasized that the word “may” applies to the Court for a review of the matter.

According to the Learned Counsel to the Claimant the Operative words in Section 20 of the Actare:
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“May apply to the court or a review of the matter.”

The import of those words Learned Counsel submitted, is that an Applicant may if he so chooses apply to the Court for a
review of the decision by the public institution denying him access to the information sought for. That the provision
does not stipulate the mode through which the aggrieved applicant will invoke the court's jurisdiction of the review of
the decision denying him access to the information sought.

The Learned Counsel to the Claimants called in aid, the Black's Law Dictionary 6" Edition and Chambers 20" Century
Dictionary as defining the word ““review”” to mean:

““To examine judicial or administratively, A reconsideration, consideration for purpose of correction
and as ““aviewing again, areconsideration.”

Solomon Edoh Esq. for Claimant submitted that having regard to those definitions of the word “review” it all com
down to one conclusion as meaning to apply to the court for a reconsideration of the decision denying access to
information

He also submitted that Section 20 of Freedom of Information Act does not stipulate the mode or manner in which an
aggrieved Applicant ought to approach o invoke court's jurisdiction for a reconsideration of the decision denying or
refusing him access to the information required. That if the law maker or the draftsman had wanted to tell the Applicant
a particular manner or mode he would have said so. That there is nothing in Section 20 contemplating an application
for judicial review.

It is the submission of Solomon Edoh for Claimant that the court ought not to read into an act or enactments words not
contained therein. That to suggest thatan Applicant is required by Section 20 of the Act to come to Court vide a judicial
review action is to read into section 20 words which are not contained therein. This he said is not allowed as it will alter
their operation effect. He relied on the cases of

U.T.B(NIG.) LTD VS UKPABIA & ORS (2000) 8 NWLR (PT. 670) 570 at 380 Per Fabiyi JCA
BELLOVSA.G.OFOYO STATE (1986) 5 NWLR (PART 45) 828

TUKURVS.GOVT. OF GONGOLASTATE (1988) 1 NWLR (PART 68) 51 G.

N.E.P.A.VS. AWKFOR (2001) 1 NWLR (PART 693) PAGE at 108-109

SUNMONU VS. OLADOKUN (1996) 8 NWLR (part467) 387.

gewpR

Solomon Edoh Esq. is also of the view that this Court cannot reckon with marginal notes in the construction of statutes.
That reliance on marginal noted on the part of the Defendant is a misconception of what is the true meaning of judicial
review. On the submission that marginal notes cannot be used to interpret a statute he relied on Section 3(2) (a) of the
Interpretation Act Cap 123 LFN 2004. That interpretation Act has made the position clear that Marginal Notes do not
form, part of a statute. In other word marginal note is not a useful aid in construing the purpose and intendment of a
particular statute. He relied on the cases of:

1, FMB LTDVS.N.D.1.C. (1995) 6 NWLR (PART 400) 226 at 244 245 per Kalgo JCA
2. NTCLTD VS>AGUNANNE (1995) 5 NWLR (PART 397) 541 at 573 C F per Uwais JSC later
CJIN.

It is the further a submission of the Learned Counsel to the Claimant that the National Assembly lacks the Legislative
competence to enact a law which would govern or establish the rules of Practice and procedure in State High Courts.
That Freedom of Information Act is an Act of National Assembly pursuant to the powers conferred upon it by
provisions of Section 4(4)(a) and item 4 of Part Il of the second schedule to the 1999 constitution of the Federal
Republic of Nigeria (as amended).

That the Law is a substantive law which, according to Solomon Edoh Esq. creates the right to information. That it does
not however stipulates or prescribed the rules of procedure for enforcing the right inany court.

The Learned Counsel also opined that a combined or community reading of Section 20 and 31 of the Act is to be effect
that the provisions of the Act can be enforced in both at the Federal High Court and State High Courts. That since
National Assembly could not have prescribed a procedure for applying since it cannot make Rules for the State High
Court the said Section 20 could not have prescribed procedure applicable in State High Court for the enforcement of the
Provisions of the Act. That the powers to make Rules applicable in High Court of a State lies with the House of
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Assembly of a State and Not National Assembly because according to Solomon Edoh Esq. itis aresidual matter.

However, the Learned Counsel to the claimant made alternative submission to the effect that even if it could be held that
Section 20 of Freedom of Information Act stipulates the procedure for the enforcement of the provisions of the Act (he
did not concede it) or the right to information in a Court then according to Ehoh Esqg. the rules of procedure so created
will only be applicable to the Federal High Court as the National Assembly can only make laws that will govern rules of
procedure in Federal Courts and not State Courts.

In the light of the foregoing submissions, he urged the court to dismiss the defendant's Preliminary Objection and
resolve the sole issue submitted by the Claimant in its favour by holding that the present action is properly commenced.
He concluded by urging m to dismiss the objection without much ado and proceed to hear the case on the merits in the
interest Justice.

Learned Counsel to the two Defendants Ladapo Esg. filed Reply on Points of Law on 23" day of February, 2012, same
for the repeat of his arguments in the main, he tried to justify his position on what a judicial review is. He relied on
Constitutional and Administrative Law by O. Hood Philips and Jackson Page 698 and the case of Council of Civil
Service UnionVs. Minister for Civil Service (1995) A.C. 374 at410.

On whether marginal note can be of any help in interpreting a law he relied on the case of Schroeder & Co. Ltd Vs.
Major & Co. Ltd (1989) 2 NWLR (Part 161 1 at 18 to the effect that marginal note can resolve any ensuring doubt while
interpreting a statute or law.

The above is the resume of all matters leading to the application under consideration .

Now the Kernel of the 1% and 2" Defendants/Applicants application is that | have no jurisdiction to entertain or
adjudicate on the Claimant's suit in that the Claimant according to them did not commence this action by the relevant
originating process as prescribed by Section 20 of the Freedom of Information Act, 2011.

They are therefore asking me to terminate the suit in limine. Jurisdiction is the life wire and is vital element in
adjudicatory process of the court in administering justice to parties in litigation before it.

It has also been stated that jurisdiction is the body and soul of every judicial proceeding and deliberation and without
jurisdiction anything done in a matter will be null and void. See the case of ALHAJI M. MAIGARI DINGYADI &
ANO.VS. INEC &ors (2011) 4 SCM 87 at 114 per Adekeye JSC who held thus:

“Jurisdiction is the authority which a court has to decide matters that are litigated before it or to take
cognizance of the matters presented in a formal way for its decision. Such authority of the court is
controlled or circumscribed by the Statute creating the court itself or it may even be circumscribed by a
condition precedent created by legislation which must be fulfilled before the court can entertain the suit.
All of the above touch on the legal authority of the court to adjudicate in the matter. Jurisdiction is
fundamental and it is the centre pin the entire litigation hinges on Madukolu Vs. Nkemdilim (1972) 2
SCNLR Pg. 341, Rossek Vs. ACB Ltd. (1993) 8 NWLR (pt.312) Pg. 382.”

Thus where as in this case a Defendant conceives that he has a Preliminary point of law capable of terminating in limine
the life of a suit such a Defendant is entitled to file Notice of Preliminary Objection especially where it challenges the
jurisdiction of the Court at the earliest opportunity. Jurisdiction is the pillar of adjudication. See CHIEF YAKUBU
SANIVS. OKENE LOCAL GOVERNMENT & ANOR. (2008) 12 NWLR (PART 1102) at 699 H to 700 A C Niki
Tobi J.S.C. who said:

“APreliminary Objection is raised where party fails to comply with the enabling law and or the rules of
court. See Mohammed Vs. Olawunmi (1993) 4 NWLR (part 288) 384; OLORIODE Vs. OYEBI
(1984) 1SCNLR 390

The proper stage at which a defendant should raise a preliminary objection to the Plaintiff's suit should
be either at the inception or early stage of the proceedings. See Carlen (Nig.) Limited Vs. University of
Jos (1994) LNWLR (PART 323) 631.

There are instances where it is permissible to raise a preliminary objection that can terminate a case at
the threshold the incompetence of which is where the competence of an action is called into question. In
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acase where the competence of action is in issue, the court not only has the authority but also the duty to
determine the action in limine, as in this appeal, where lack of competence is established. This is
because the incompetence of an action robs on the jurisdiction of the court to hear it within the
classification of the elements that make jurisdiction a expounded in Madukolu Vs. Nkemdilim (1962)
2SCNLR 341.”

The imperativeness and the need to deal instanteously with matters concerning jurisdiction was copiously reiterated by
Niki Tobi JSC in the case of ATTORNEY-GENERAL OF THE FEDERATION & ORS. VS. USMAN
ABUBAKAR & ORS. (2008) 16 NWLR (PART 1112) 135at 158 A E.

“There is no jurisdiction in law in a court saying it has jurisdiction in all disputes. A court of law has
jurisdiction to expand the limits of its jurisdiction; it has not jurisdiction to expand it. Jurisdiction is a
matter of hard and rigid law and courts of law must comply strictly with their jurisdiction as spelt outin
either the Constitution or a statute. On no account should courts of law be hungry or have the gluttony
for jurisdiction, to the extent that they arrogate to themselves jurisdiction where they have none. By
such an injudicious conduct, the particular court does not only erode to the jurisdiction of other courts,
but also erode to the legislative power of the legislature. Both are illegal and courts of law established
to do legality, cannot afford any illegality.

As jurisdiction is the pillar of every adjudication and its cynosure, courts of law must take it first before
the merits of the matter. They must not, in any case, keep the issue of jurisdiction till, late in the
litigation or when the merits of the case are heard. This is because if the court holds that it has no
jurisdiction that it the end of the matter. The suit will be struck out and the Plaintiff goes home in
vanquish. Of course, the law allows him to return to the courts after repairing the jurisdictional
blunder.”

The sole issue for consideration on the Defendants/Applicants application is whether the action herein
was on 1% day of September, 2011 initiated or commenced in accordance with due process of the law.

The entire submission and or arguments of Learned Counsel to the Defendants/Applications and
Claimant/Respondent revolves around Section 20 of the FREEDOM OF INFORMATION ACT,
2011 which provides as follows:

“Any Applicant who has been denied access to information or a part thereof may apply to the court for a
review of the matter within 30 days after the public institution denies or is deemed to have denied the
application, or within such further time as the court may either before or after the expiration of the thirty
daysfixorallow.”

It has long been settled that Constitution or statute must be construed literally giving the word in such constitution or
statute their ordinary grammatical meanings. Itisalso the law that in ascertaining the true meanings of the provisions
of the constitutional and statute the constitution or the statute being interpreted or construed must be read and construed
asawhole. See:
ACTION CONGRESS AC & ANOR V. INCE (2007) 12 NWLR (PART 1048) 222 at B D where
KATSINA-ALU J.S.C later C.J.N. had thisto say viz:

“Itis necessary to bear in mind that the Electoral Act 2006 is a subsidiary legislation which operates side
by side with the 1999 Constitution. Both the Constitution and Electoral Act shall read together in order
to give effect and meaning to the rights and obligation of individuals. It is settled principle of
interpretation that a provision of the constitution or a statute should not be interpreted in isolation but
rather in the context of the constitution or statute as a whole. Therefore, in construing the provisions of
a section of a statute the whole of the statute must be read in order to determine the meaning and effect of
the words being interpreted. See Buhari & Anor. V. Obasanjo & Ors. (2005) 13 NWLR (PT.941) 1
(219). But where the words of a statute are plain and unambiguous, no interpretation is required, the
words must be given their natural and ordinary meaning”,

AND (2) R.T. HON. ROTIMI CHIBUKE AMAECHI V INCE & ORS (2008) 5 NWLR (PART 1080) 227
at 314 Hwhere OGUNTADE J.S.C. said:
“It is settled law that the court in interpreting the provisions of a Statute or constitution must read
together related provisions of the constitution in order to discover the meaning of the provisions. The
court ought to not to interpret related provisions of a statute or constitution in isolation and then destroy
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in the process the true meaning and effect of particular provisions: see Obayuwana V. Governor,
Bendel State (1982) 12 SC 47 at 211; 1983 4 NCLR 96; and AWOLOWO V. SHAGARI (1979) 6-9
SC 51 at Bendel State (1982) 12 SC 47 at 211; 1983 4 NCLR 96; and AWOLOWO V. SHAGARI
(1979)6-9sc5lat...... 7

| have carefully gone through all the Sections of the Freedom of Information Act, 2011 and | am of the solemn view that
the “words may apply to the court for a review of the matter” could only mean that, if the Applicant that is, the person
who had applied for an information from a public officer or institution and was denied the necessary information he can
apply to the court vide an application for a Judicial Review of the decision of the Public Officer or public institution
concerned for an order of mandamus to compel the Public Office or Public Institution to provide the Applicant the
information required if the Court considers it appropriate that the Applicant for the informationis entitled to it.

The Applicant must approach the Court under Order 40 Rules 3 of the High Court (Civil Procedure) of Rules 2010 of
Oyo State to seek the leave of Court to bring application for appropriate order against the recalcitrant public institution
or public officer refusing to give the Applicant the information he requires.

The purpose of application for leave is to enable the court assess whether the Applicant has sufficient interest legal, or
equitable in the information he seeks from the public officer or institution concerned so as to ward off meddlesome
interlopers and busybodies. See Order 40 Rules 1-5(1) & (2) of the High Court Civil Procedure Rules 2010 which
provide:

APPLICATION FOR JUDICIALREVIEW

1) 1. Anapplication for:

@ an order of mandamus, prohibition or certiorari; or

(b) an injunction restraining a person from acting in any office in which he is not entitled to act shall
be made by way of an application for judicial review in accordance with the provision of this
order.

) An application for a declaration or an injunction (not being an injunction in rule (1) (b) rule) of
this Rule) may be granted by the way of an application for judicial review and the court may
grant the declaration or injunction if it deems it just and convenient to grant it by way of judicial
review, having regard to:

(a) The nature of the matters in respect of which relief may be granted by way
of anorder of mandamus, prohibition or certiorari;

(b) The nature of the persons and bodies against whom relief may be granted
by way of such an order.

(©) All the circumstances of the case.

2. On an application for judicial review any relief mentioned in Rule 1 may be claimed as an alternative or
in addition to any other relief so mentioned if it arise out of, relates to or is connected with the same
matters.

3. @) No application for judicial review shall be made unless the leave of the

court has been obtained in accordance with this rule judge and shall be supported by:

(2) An application for leave shall be made ex-parte to the judge and shall be supported by:
(a) A statement settling out the name and description of the application, the reliefs sought and
the grounds on which they are sought;
(b) an Affidavit verifying the facts relied on; and
(c) awritten address in support of application for leave.

(3) The Judge hearing an application for leave may allow the applicant's
statement to be amended, whether by specifying different or additional grounds on relief or
otherwise on such terms if any, as he deems fit.

(4)  The judge shall not grant leave unless he considers that the applicant has a sufficient interest in
the matter to which the applicant relates.

(5) Where leave is sought to apply for an order of certiorari to remove for the
purpose of its being quashed any judgment, order, conviction or other proceeding which is
subject t appeal and a time is limited for the bringing of the appeal, the judge may adjourn the
application for leave until the appeal is determined or the time for appealing has expired.

(6) Where leave to apply for judicial review is granted then:
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I. if the relief sought is an order of prohibition of certiorari and the Judge so directs, the
grant shall operate as a stay of the proceedings to which are application relates until the
determination of the application or until the judge otherwise orders;

ii. if any other relief is sought, the judge may at any time grant in the proceedings such
interim relief as could be granted in an action begun by writ;

iii. the judge may impose such terms as to cost and as to giving security as he deems fit.

4. An application for judicial review shall be brought within 3 months of the date of occurrence of the
subject of the application.

5. (1) When leave has been granted the application shall be made by motion or by originating summons.
(2) the notice of motion or summons shall be served on all persons directly affected and where it related
to any proceedings before a judge and the object of the application is either to compel the judge or an
offer of the court to do any act in relation to the proceedings, or to quash them or any other mad therein
the notice or summons shall also be served on the clerk or Registrar of the court and where any objection
to the conduct of the judge is to be made, on the Judge”.

Inaddition the opening word “Any Applicant” and “may apply to the court for a review of the matter within thirty days”
brings any matter concerning denial to access information within the penumbra of procedure in Judicial Review.

Section 21 of the Act also makes it clear that action must be through Judicial Review because it says an application
under Section 20 shall be heard and determined summarily. And Section 25 enables the Court to make an order against
any institution failing to disclose the information or part thereof to the Applicant where the Applicant is able to show or
established his entitlement to the information requested.

That is the whole essence of import of Section 272(1) & (2) of the constitution of Federal Republic of Nigeria as
amended which provides:

272(1) Subject to the provisions of Section 251 and other provisions of this constitution, the
High Court of a State shall have jurisdiction to hear and determine any civil
proceedings in which the existence or extent of a legal right, power duty, liability,
privilege, interest, obligation or claim is in issue or to her and determine any criminal
proceedings involving or relating to any penalty, forfeiture, punishment or other
liability in respect of an offence committed by any person.

2 The reference to civil or criminal proceedings in this section includes a reference to the
proceedings which originate in the High Court of a State and those which are brought
before the High Court to be dealt with by the court in the exercise of its appellate or
supervisory jurisdiction.”

Section 6(6) (b) of our constitution, that a cause of action is the question s to civil rights and obligations of the Plaintiffs
founding the action to be determined by the Court of favour of one party against the other.

On the import of Section 272(2) of 1999 Constitution I call in aid the decision of our apex court in the case of HON.
EHIOZE EGHAREVBAVS.HON.CROBY O.ERIBO (2010)9SCM 121 at13C E Per Adekeye JSC who said:

“Ordinary our laws by virtue of Section 272(2) of the 1999 constitution our High Courts have the power
to review administrative determination of inferior tribunals in that High Court has an inherent
jurisdiction to control all inferior tribunals not in appellant capacity, but in a supervisory capacity. That
control extends not only to seeing that it observes the law, but also that he inferior tribunal keeps within
its jurisdiction.

The control is exercised by means of a power to quash any determination by the tribunal which on the face of it offends
against the law. This power is exercised in respect of administrative decisions of any inferior tribunals on the grounds
of illegality or procedural impropriety or irrationality. OKEAHIALANI VS. NWAMAVA (2003) NWLR (PART
835Page597.”

Therefore on that position of the Constitution and authorities if an Applicant for application of prerogative writs can
establish that all or any of the above facts and the provisions of the constitution are breached or proved to have been
violated upon the materials placed before the court, the court would exercise its discretion to quash the impugned
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proceedings and or decision.

I am of the firm view therefore that the method or mode prescribed for challenging the refusal of a Public Institution or
public office to supply information requesting under the Freedom of Information Act, 2011 is by application for
Judicial Review. It is trite law that where any proceedings are begun other than as provided by the rules such
proceedings are incompetent. And a court is only competent when a case comes before it by due process of law and
upon fulfillment of condition precedent to the exercise of jurisdiction. See AGIP (NIGERIA) LTD VS. AGIP
PETROLINTERNATIONAL & ORS (2010)2SCM 1at56 B F per Adekeye J.S.C who had this to say:
“The cross-appellant wrongly argued that the provisions of the companies proceedings Rule particularly Rule
2 (1) is merely directory and not mandatory. | disagreed with this view because of the word SHALL, in the
provision. The word shall in the ordinary meaning is a word of command which is normally given a
compulsory meaning because it is intended to denote obligation. When the word shall is used in a statute it is
not permissive itis mandatory, itimports that a thing must be done.
Nigerian LNG Ltd V. African Development Insurance Co. Ltd. (1005) 8 NWLR (PT. 416) PG. 677, COL
KALTEL (Rtd) V. Alhaji Ailero (1999) 4 NWLR PT. 597 1309.
More important is that where a statute or Rule of court provides for a procedure for the commencement of
action failure to follow that that procedure renders any suit commenced otherwise incompetent. Inthe case of
Obasanjo Vs. Yusuf (2004) 9NWLR PT. 877 PG. 144 atpage 221, (2004) 5SCM, 152, the court decided that:

“It is elementary law that a plaintiff in the commencement of an action must comply strictly with the
provision of the enabling law. He cannot go outside the enabling law for redress.”

In effect, to commence a suit by a writ of summons instead of Originating Summons as enacted in a
status cannot be overlooked as a mere

“irregularity by virtue of Rule 18 of the Companies Procedure Rules 1992 as argued by the cross-
appellant.”

| therefore hold that the action herein ought to have been commenced or initiated via Application for Judicial Review
and not by Originating Summons as was done in this matter.

Consequently this action 1/778/2011 shall be and same is hereby struck out for want of jurisdiction on the part of this
Court to entertain or adjudicate over the action as it is incompetent.

There will be no order as costs.
HON. JUSTICE P.O. IGE

JUDGE
28™ MAY, 2012
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IN THE FEDERAL HIGH COURT OF NIGERIA
IN THE ABUJA JUDICIAL DIVISION
HOLDEN AT ABUJA
ON MONDAY, THE 25™ DAY OF JUNE, 2012

BEFORE THE HON. JUSTICE BALKISU BELLO ALIYU (JUDGE)

SUITNO: FHC/ABJ/CS/805/2011

IN THE MATTER OF THE APPLICATION BY LEGAL DEFENCE AND ASSISTANCE PROJECT (Gte)

LTD FORAN ORDERFORTHE ENFORCEMENT OF THE FREEDOM OF INFORMATIONACT, 2011

INTHE MATTER OF THE FREEDOM OF INFORMATIONACT, 2011

BETWEEN:

LEGALDEFENCE & ASSISTANCE PROJECT (Gte) LTD  .............. APPLICANT
AND

CLERKOFTHENATIONALASSEMBLY OFNIGERIA  ............. RESPONDENT

RULING

By its motion on notice filed on the 28" November, 2011, the Applicant, Legal Defence & Assistance Project (Gte) Ltd
sought for extension of time within which it will file an application for the review of denial of information it requested
from the Respondent, Clerk of the National Assembly of Nigeria. In this court's ruling delivered on the 8" of March,
2011, time was extended within which the Applicant may file its originating motion. The originating motion already
filed on 20" September, 2011 was deemed duly filed, pursuant to Section 20 of the Freedom of Information Act, 2011.

In that originating motion, the Applicant seeks for two orders against the Respondent the Clerk of the National
Assembly of Nigeria. The orders are declaratory and mandatory orders as follows:

1.

“A DECLARATION that the Respondent's deemed denial of the information requested by the
Applicant in its letter dated 6" July, 2011 to the Respondents, on details of the salary, emolument and
allowances paid to all Honourable Members and Distinguished Senators, both of the 6" Assembly, from
June 2007 to May 2011 is an infraction of Section 1(1) of the Freedom of Information Act, 2011 and of
the Applicant's rights to such information under the said Section.

AN ORDER of court compelling the Respondent to disclose to the Applicant within 14 days of the order
the detailed information as requested by the Applicantin its letter of 6" July, 2011 to the Respondent.”

The applicant relied on the following grounds for seeking the above reliefs:

1.

The Applicant has the right to the information it requested from the Respondent in its letter of 6" July
2011 (attached to the Affidavit in support of this motion as Exhibits B) by virtue of Section 1(1) of the
Freedom of Information Act, 2011.

The Respondent is deemed to have denied the application for information, having failed to respond to
the Applicant's request after the number of days stipulated under section 4 of the Act.

The information sought by the Applicant from the Respondent does not fall within any of the
exemptions provided under the Act.

This Honourable Court has the jurisdiction to order the Respondent to disclose the requested
information under Section 25 of the Act. The application is supported by affidavit and a written address
of counsel to the Applicants.

In support of the motion is a ten paragraphed affidavit sworn to by Chigozie Eburuo, the litigation officer in the law firm
of Obiagwu & Obiagwu, the law firm representing the Applicant in this suit. In this affidavit, the deponent said that the
Applicant is a registered non-governmental, non-profit organization with over 15000 registered members. The
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objectives of the Applicant includes protecting and promoting good governance, public accountability and the rule of
law in Nigeria. As part of its work, the Applicant made an application to the Respondent dated 6" July, 2011 by which it
requested information on details of salary, emolument, and allowances paid to the Honourable Members of the House
of Representatives and Distinguished Senators, both of the 6" Assembly, from June 2007 to May, 2011. The
Respondent did not respond to this request even though it was delivered to him by courier on 6" July, 2011. Attached to
the affidavit are copies of Certificate of Registration of the Applicant as a company limited by guarantee (exhibit 'A")
and the letter of request sent by the Applicant to the Respondent dated 6" July, 2011 (exhibit'B").

The counsel to the Applicant Mr. Chino Edmond Obiagwu, filed an address which he adopted as his arguments and
submissions in support of the application. Inthataddress, he submitted two issues for determination as follows:

1. “Whether the Respondent’s deemed denial of the information requested by the Applicant in its letter of
6" July, 2011 to the Respondent is authorized under the Freedom of Information Act, 2011;

2. Ifissue (1) above is decided in favour of the Plaintiff, whether, having refused to provide the requested
information, then this Honourable Court can order the Respondent to do so.

Counsel made submissions on the above issues relying on the provisions of section 1(1), 7(4) and 25(1)(a) to argue that
this court has power to order the Respondent to provide the said information requested to the Applicant.

The Respondents entered a conditional appearance and filed a counter affidavit in opposition to the originating motion.
In addition, the Respondent gave notice of his intention to rely on a preliminary objection to the competence of this
application at its hearing. The Respondent by that notice said that this suit is “incurably incompetent” on the following
four grounds:

1. “The mode of commencement of this suit is alien to the Federal High Court (Civil Procedure) Rules,
20009.

2. The suitis statute barred.

3. The Hon. Court lacks the Jurisdiction to hear and entertain this suit.

4. The suit ought to be dismissed or struck out.”

In his address in support of the grounds of objection, Mr. J.J. Usman, counsel of the Respondent formulated two issues
for determination as:-

1. Whether this suitas constituted is competent and
2. Whether the suit is statute barred.

In answering issue one above, Mr. Usman said that this originating motion was brought by the Applicant pursuant to
Order 3 of this Court's Rules of Civil Procedure, 2009. He submitted that neither Order 3 nor any other order in the
Rules of the Civil Procedure of this Court permits the commencement of the suit through motion simplicita. He
contended that the mode of commencement of this suit is incurably defective and incompetent. He placed reliance on
several cases including the cases of C.C.B. (Nig.) Plc Vs. A.G. Anambra State (1992) 10 SCNJ 137 at 163; and
Okparantavs. Elechi (2007) ALL FWLR (pt. 358) 1185 at 1193, to support his submissions. He submitted that this
Court has no jurisdiction to entertain an incompetent suit which has not been commenced by due process of law.

In arguing issue two which he formulated for determination, Mr. Usman said that this suit is statute barred in view of
section 21 of the Freedom of Information Act, 2011. That section provides that where an applicant for information has
been denied access to that information by a public institution, he may apply to the Court for the review of that refusal
within thirty days after the denial or deemed denial. He submitted that this suit was filed by the applicant outside the 30
days of the denial or deemed denial of the information it requested from the Respondent. This is in contravention of the
provisions of section 21 of the Freedom of Information Act aforesaid. Counsel relied on the cases of N.P.A Plc vs.
Lotus Plastic L td (2005) 9 NWLR (pt. 959) 158 and LaminaVs. IkejaL..G.C. (1993) SNWLR (pt. 314) 759 at 771,
in urging the Court to find that this suit is statute barred and to dismiss same. At the hearing of this suit, while
adumbrating on his address, Mr. Usman said that the complaint of the Respondent is that the Applicant has filed to seek
for and obtain leave of Court before filing this application for judicial review. This is in contravention of Order 34 of
this Court's Rules of Civil Procedure.

The Applicant's reply to the objection raised by the Respondent as stated above was filed on 31% January, 2012. Inreply
to the objection and argument of the Respondent to the mode of commencement of this suit, Mr. Chino Edmond
Obiagwu quoted the provisions of Order 3 Rule 1 of the Federal High Court (Civil Procedure) Rules, 2009, and
submitted that the mode of commencement of this action is not alien to the Rules of this Court. He also relied on
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Section 20 of the Freedom of Information Act, pursuant to which this suit is brought and argued that Section 20 does not
specify the mode for commencement of action under the Act. He submitted that action for judicial review are usually
commenced by way of originating motion.

In responding to the ground of objection that this suit is statute barred, the Applicant's counsel submitted that actions
commenced under the Freedom of Information Act such as this one, are not subject to rules under limitation of action.
So the cases cited by the Respondent are not applicable to this suit, because section 20 of the Act has provided for the
extension of time to the applicant who failed to apply to the Court within the 30 days mentioned. He argued that the
word *“or” used in the section 20 of the Act is disjunctive in order to accommodate an applicant who failed to apply
within 30 days of the denial of the Information requested. At the hearing, he also responded to the submissions of Mr.
Usman on the issue of leave for judicial review, and he submitted that this suit was not filed pursuant to the Rules of this
Courtand that Order 34 thereof is not applicable.

My starting point is to determine the objection of the Respondent to the competence of this Suit. In determining
whether or not the objection of the Respondent aforementioned has any merit, we have to examine the originating
motion filed by the Applicant. Itis stated on the face of the originating motion that it is “Brought Pursuant to Section
1(1) & (3), 2 (6), 7(4), 20 and 25(1) of the Freedom of Information Act, 2011, Order 3 of the Federal High Court
(Civil Procedure) Rules, and Inherent Jurisdiction of this Honourable Court.” The Counsel to the Applicant
cannot claim in his address that this Application is not brought under the Rules of Procedure of this Court. This is
particularly so when the counsel in his reply to the preliminary objection stated that “Apart from the fact that the above
Section of the law does not specifically provide for the mode for commencement of action under the Freedom of
Information Act, supra, we submit that action for judicial review are usually commence (sic) by way of originating
motion, which is a conventional mode of commencement of action in out Courts. (underlining provided for
emphasis). The application is also brought pursuant to section 20 of the Freedom of Information Act, 2011. That
section provides as follows:

“Any applicant who has been denied access to information, or a part thereof, may apply to the Court for
a review of the matter within 30 days after the public institution denies or is deemed to have denied the
application, or within such further time as the Court may either before or after the expiration of the 30
daysfixorallow.”

From the wordings of the above section 20, the application envisaged by the legislature is one of judicial review of the
denial of the requested information by the public body concerned. | am in agreement with the interpretation of Mr.
Obiagwu of this section in his address where he said that this section allows two categories of Applicants. The firstone
is he who applied within the 30 days of the denial or deemed denial of the information and the second category is the
applicant who failed to apply within the 30 days. The latter may still apply to the Court for extension of time to apply
for the Court's review of the denial of the information. The last phrase “or within such further time as the Court may
either before or after the expiration of the 30 days fix or allow” to my mind, is intended by the law makers to exclude the
rules of procedure of the Court regarding ordinary procedure for judicial review, which is the general rule. This s in
accordance with the principle of interpretation that where a special provision is made to gov